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R-09-136
CITY HALL:  APRIL 2, 2009
BY:
COUNCILMEMBERS MIDURA, CARTER, HEDGE-MORRELL, AND WILLARD -LEWIS

IN THE MATTER OF ENTERGY NEW ORLEANS, INC.’S APPLICATION OF ENTERGY NEW ORLEANS, INC. FOR A CHANGE IN ELECTRIC AND GAS RATES PURSUANT TO COUNCIL RESOLUTION R-06-459

DOCKET NO. UD-08-03

RESOLUTION AND ORDER APPROVING AGREEMENT IN PRINCIPLE


WHEREAS, pursuant to the Constitution of the State of Louisiana and the Home Rule Charter of the City of New Orleans (“Charter”), the Council of the City of New Orleans (“Council”) is the governmental body with the power of supervision, regulation and control over public utilities providing service within the City of New Orleans; and 

WHEREAS, pursuant to its powers of supervision, regulation and control over public utilities, the Council is responsible for fixing and changing rates and charges of public utilities and making all necessary rules and regulations to govern applications for the fixing and changing of rates and charges of public utilities; and 


WHEREAS, Entergy New Orleans, Inc. (“ENO” or “Company”) is a public utility providing electric service to all of New Orleans, except the Fifteenth Ward (“Algiers”), and gas service to all of New Orleans; and


WHEREAS, Entergy Louisiana, LLC (“ELL”) provides electric service to the Algiers section of New Orleans; and


WHEREAS, on October 27, 2006, the Council adopted Resolution R-06-459 which approved the Agreement in Principle reached between ENO and its Advisors settling and otherwise resolving the issues in Dockets No. UD-01–04, UD-03-01, UD-06-01 and UD-06-02; and


WHEREAS, Resolution R-06-459, directed that on or before July 31, 2008, ENO shall file a Period I and Period II Base Rate Case using the 12 months ended December 2007 as the Period I test year and the 12 months ended December 2008 as the Period II test year, and the Council’s Advisors shall recommend a procedural schedule that will permit a decision by the Council on the merits of ENO’s Base Rate Case filing within eight months of the date of the filing; and


WHEREAS, the Council further directed that ENO’s Base Rate Case filing shall be based upon sound regulatory principles embodied in the conduct of a cost of service study and include, among other things:


a.
consideration of ENO’s costs, service levels, and reliability pre- and post-Katrina, and the extent to which ENO’s expenses reasonably can be reduced consistent with a changed customer base to achieve a balancing of ratepayer and Company interests, and consistent with sound utility practices; and


b.
a class cost allocation and rate design study (to reflect post-Katrina characteristics of its customer class make-up, consumption patterns, including interruptibility of load, and cost causation) with the aim of reflecting post-Katrina conditions on the ENO system using both a Period I and Period II format; and


c.
the specific accounting treatment utilized in its Period I and Period II filings with respect to the receipt of insurance proceeds, deferred taxes, Community Development Block Grants (“CDBG”) and tax loss carry forwards; and 


d.
the development of appropriate customer service charges based on accepted cost-of-service regulatory principles; and
.


WHEREAS, on July 31, 2008, the Company made an initial filing of its Application of Entergy New Orleans, Inc. For a Change in Electric and Gas Rates Pursuant to Resolution R-06-459 (“Application”), with supporting testimony and exhibits. The filing included ENO’s request for a change in electric and gas rates and new rate schedules applicable to electric and gas service.  The Company proposed to reduce electric bills by approximately $23 million: $12.3 million in the form of revenue excess reallocated to generate an equivalent reduction in the Fuel Adjustment Clause (“FAC”) and approximately $10.6 million in the form of a permanent recovery credit or 6.15% as a line-item reduction on customer bills.  The Company also proposed to design rates to reflect a gas base rate increase of $9.1 million, including changes in the customer charge applicable to all rate schedules; and 


WHEREAS, on September 15, 2008, ENO made a revised filing that did not affect its earlier requested rate action; and


WHEREAS, on November 13, 2008, ENO notified the parties that ENO would be revising the rate actions it requested in this proceeding due to an oversight in the preparation of the Period II cost of service studies; and


WHEREAS, according to ENO, in the 2008 financial forecast (Period II), ENO included the Storm Reserve Rider revenue and the corresponding storm reserve rider expense.  This expense was recorded to Account 925 – Injuries and Damages in the 2008 financial forecast with $5.85 million allocated to the electric product line and $650,000 allocated to the gas product line.  In preparation of ENO’s base rate cost of service study, ENO eliminated the revenues associated with the Storm Reserve Rider, but inadvertently failed to exclude the corresponding expense that had been included in Account 925.  ENO corrected this oversight by eliminating this expense from the cost of service and corresponding revenue requirement.  This correction would result in an additional base rate reduction of $5.85 million to the electric product line and $650,000 less in base rate increase to the gas product line; and


WHEREAS, according to ENO, correcting this error, ENO’s Period II Electric Cost of Service study demonstrated a revenue excess (rate decrease) of $18.209 million on an annual basis instead of the $12.3 million initially requested by ENO.  Likewise, ENO’s Period II Gas Cost of Service demonstrated a revenue deficiency of $8.449 million on an annual basis instead of $9.1 million initially requested by ENO.  Accordingly, ENO requested that the Council order the realignment of approximately $18.209 million of Grand Gulf non-fuel costs from the fuel adjustment clause to electric base rates.  In addition, Entergy New Orleans requested that the Council increase gas base rates by $8.449 million on an annual basis instead of $9.1 million; and

Procedural Orders

WHEREAS, on August 7, 2008, in Resolution R-08-451 (As Amended), the Council adopted its initial Procedural Order which set forth the procedural rules that would govern its consideration of the Company’s Application; and



WHEREAS, in its initial Procedural Order, among other things, the Council established a docket for the consideration of the Company’s Application, appointed the Honorable Jeffrey Gulin its hearing officer to preside over the proceedings in the docket, established delays to allow interested parties an opportunity to intervene in the proceedings, set guidelines for discovery, and assigned a date by which the record of the proceedings in the docket had to be certified to the Council; and


WHEREAS,  
on September 18, 2008, the Council adopted Resolution R-08-473, which supplemented its initial Procedural Order, extended the discovery period, allowed for depositions, established dates for the filing of testimony and the evidentiary hearing, and granted ENO’s request that it be allowed to provide a 9-month update of its actual per book accounting data concurrent with the filing of the Company’s 3rd Quarter earnings report; and


WHEREAS, pursuant to joint requests of the parties and in accordance with the Council’s Procedural Orders, the Hearing Officer issued two orders modifying the Council’s Procedural Orders, the first dated December 31, 2008, and the second dated February 20, 2009; and  

Parties

WHEREAS, in addition to the Company and the Council’s Advisors, the parties in this proceeding included the New Orleans Sewerage and Water Board (“S&WB”), the New Orleans Business Energy Council (“NOBEC”), Air Products and Chemicals, Inc. (“Air Products”), and the Alliance for Affordable Energy (“Alliance”), all of whom actively participated in the docket through written discovery, depositions and/or by submitting written testimony; and 


WHEREAS, several of the parties in this proceeding served numerous discovery requests on ENO.  NOBEC, including Lockheed Martin Space Systems Company, The Folger Coffee Company, and United States Gypsum, issued nine (9) sets of data requests in this proceeding which identified several areas of ratemaking concerns; and


WHEREAS, NOBEC, S&WB, Air Products, and the Advisors filed Direct Testimony on November 17, 2008 and Redirect Testimony on January 16, 2009 outlining, in detail, their  positions on numerous aspects of Entergy New Orleans, Inc.’s application and recommending various ratemaking adjustments; and


WHEREAS, the Alliance also filed Redirect Testimony on January 16, 2009 focusing on energy efficiency and the Energy Smart New Orleans Plan (“Energy Smart”); and


WHEREAS, the evidentiary hearing in this docket was set for April 2-8, 2009, however prior to the completion of depositions and other discovery, the Company and the Council’s Advisors, after extended negotiations, reached an Agreement in Principle that the Advisors and all of the Intervenors, namely, the S&WB, NOBEC, Air Products, and the Alliance, are recommending as being in the public interest and constituting a reasonable basis upon which to settle the issues in Docket No. UD-08-03; and


WHEREAS, although the agreement in principal in this proceeding is considered a “black box” settlement, Air Products, the Alliance, NOBEC and S&WB identified a variety of issues in this proceeding that, in fact, contributed to the mutual agreement between the parties herein; and


WHEREAS, on March 25, 2009, ENO filed the Agreement in Principle (“Agreement”) with the Council, signed by the Company, the Council’s Advisors, S&WB, NOBEC, Air Products and the Alliance recommending that ENO’s electric and natural gas base rates be adjusted from the levels set by the Council in Resolution R-06-459; and


WHEREAS, a copy of the Agreement in Principle is appended hereto; and


WHEREAS, the Agreement in Principle itself should be consulted for a full and complete understanding of the rights and obligations contained therein; and


WHEREAS, a brief overview of the principal terms and conditions of the Agreement in Principle can be summarized as follows:

(1)
The Agreement reduces electric and gas bills to customers by a combined total of $30.309 million annually.  This reduction in total rates includes a modest increase in gas rates but a substantial decrease in electric rates that more than offsets the gas increase;

(2)
The total electric rate reduction is $35.259 million and includes $3.1 million dedicated to the Energy Smart New Orleans initiative;

(3)
The Agreement will move an additional $55.366 million of non-fuel costs associated with the operation of Grand Gulf from the Fuel Adjustment Clause (“FAC”) to electric base rates with a corresponding base rate increase effective for bills rendered on and after the first billing cycle of June 2009;
(4)
The full re-alignment of Grand Gulf non-fuel costs and the electric rate reduction of  $35.259 million described in sub-paragraph (2) will result in an annual electric base rate increase of $55.366 million and an off-setting annual reduction of $90.625 million of Grand Gulf non-fuel costs from the FAC, resulting in a net reduction of $35.259 million annually on a total Company basis;

(5)
The Agreement provides the Company with an opportunity to earn a fair and reasonable rate of return.  The new Rate of Return on Equity (“ROE”) will be 11.1% for electric operations and 10.75% for gas operations;

(6)
The Agreement in Principle establishes a Formula Rate Plan (“FRP”) for both electric and gas service;

(7)
The Agreement establishes an energy efficiency program based upon significant input from and involvement of many community stakeholders; 

(8)
The Agreement establishes a right of first refusal for ENO to participate in up to 20%, through ownership or contract, in an electric generation facility that may be constructed or repowered in the Amite South Region in the next approximately 6½ years;  

(9)
The Agreement also provides for the re-funding of ENO’s Storm Reserve Rider, which is an important tool in protecting the ratepayers from damage due to catastrophic storms;

(10)
The Agreement also institutes improvements to the bill design in order to provide customers with clearer and more informative data regarding their utility usage;  

(11)
The minimum bill provided for in the Company’s Electric Residential Rate Schedule will be replaced with a customer charge equal to the current minimum bill rate of $8.07; and


WHEREAS, the Agreement in Principle is expressly contingent on, among other terms and conditions, the Company obtaining approval from its Board of Directors and the Council adopting a Resolution approving the Agreement in Principle; and


WHEREAS, on March 24, 2009, ENO’s Board of Directors approved the Agreement in Principle; and 


WHEREAS, in response to numerous complaints and questions to the Council regarding information on the bills that ENO sends to customers each month, the Advisors and community representatives met with ENO to discuss potential redesigns to improve the bills.  These discussions resulted in two options that were presented to the Council for approval subject to reactions and comments from several customer focus groups regarding the alternative redesigned bills.  With the benefit of the report on the focus groups’ reactions and comments, the Company and the Advisors now recommend the preferred bill design be approved and implemented in conjunction with the Council’s consideration of the Agreement in Principle.  Accordingly, we find that the proposed bill design will provide customers with a better understanding of the various cost components of utility service and help ratepayers see their current and historical energy usage.

WHEREAS, the Council commends ENO, S&WB, NOBEC, Air Products, the Alliance and the Council Advisors for their effort to devise the settlement in this proceeding; and


WHEREAS, on the basis of the record before the Council and the unanimous support of the Intervenors and the reasons set forth below, the Council wishes to approve this Agreement in Principle; now, therefore:


BE IT RESOLVED BY THE COUNCIL OF THE CITY OF NEW ORLEANS THAT:


1.
The Agreement in Principle submitted by ENO on March 25, 2009 in Docket No. UD-08-03 is supported by the Council’s Advisors, NOBEC, S&WB, Air Products and the Alliance, and on the basis of the record before us, we find that it is just, reasonable and in the public interest.  Accordingly, the Agreement in Principle is accepted without modification for the following reasons, at a minimum.

Rate Benefits

First, the Agreement reduces electric and gas bills to customers by a combined total of $30.309 million annually.  The total electric rate reduction is $35.259 million and includes $3.1 million dedicated to the Energy Smart New Orleans initiative.  Although this reduction in total rates includes a modest increase in gas rates, the Agreement provides for a substantial decrease in electric rates that more than offsets the gas increase.  Based on the 2008 test year fuel costs and excluding the effects of the Storm Reserve Rider, the Agreement would reduce typical residential  bills by approximately 4%. 


Second, the Agreement will also move an additional $55.366 million of non-fuel costs associated with the operation of Grand Gulf from the FAC to electric base rates with a corresponding base rate increase effective for bills rendered on and after the first billing cycle of June 2009.  In addition to moving the $55.366 million in revenues, this change in rates accomplishes the long awaited return of approximately $90.625 million of Grand Gulf non-fuel costs out of the FAC and back into electric base rates.  This eliminates a significant concern of the Council and many electric ratepayers that the FAC was much too large as compared to the base rate component of monthly bills.  Although our initial decision to move the Grand Gulf non-fuel charges to the FAC was approved in 2006 to ensure ENO’s survival after Hurricane Katrina, with the increase in ENO’s electric customer base as a result in the growth in the population of the City of New Orleans and in light of the electric rate reduction that we are authorizing in this proceeding, now, in our view, is the best foreseeable opportunity to return the Grand Gulf non-fuel charges to base rates. 

ENO’s Financial Health & Regulatory Oversight


Third, designating 11.10% as the ROE midpoint for ENO’s electric operations and 10.75% as the ROE midpoint for ENO’s gas operations is consistent with the Council’s obligation to authorize rates for ENO that are just and reasonable and to maintain ENO’s financial health so that it can attract necessary capital to do business.  The U.S. Supreme Court cases Bluefield Water Works & Improvement Co. v. Public Service Commission of West Virginia, 262 U.S. 679 (1923), and Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (1944) require utility regulators to authorize a rate of return on common equity that will (1) fairly compensate capital invested in the utility; (2) enable the utility to offer a return adequate to attract new capital on reasonable terms; and (3) maintain the utility’s financial health.  The Council finds that the proposed changes in rates provide ENO with sufficient earnings to continue improvement of its financial health in the immediate future without imposing an undue burden on ratepayers. 


Fourth, beginning in 2010, ENO will be subject to FRPs for both electric (“EFRP”) and Gas (“GFRP”) operations.  The FRPs allow the Council to annually review the Company’s earnings and costs while providing a measure of rate stability.  The FRPs readjust ENO’s rates if it earns above or below a set bandwidth around the authorized ROEs for electric and gas operations.  Additionally, the FRPs will operate in a similar manner as the FRP’s that the Council approved in Resolution R-03-272 and were used for ratemaking purposes from 2004 through 2006.  Unlike the earlier versions, the proposed FRPs have incorporated specific improvements to streamline the FRP process.


The EFRP will utilize an ROE of 11.10% that will act as the authorized midpoint within a narrow bandwidth of 10.70 % to 11.50 %.  Except for changes to reflect (a) costs associated with lost contribution to fixed costs and incentives due to the implementation of energy efficiency program(s), (b) incremental capacity/resource costs or (c) “Extraordinary Costs”, as that term is defined in Section III.A, III.D, and III.E of the EFRP, no change in electric base rates will occur if ENO’s actual “test year” or earned ROE falls within the +/- 0.40%.


Under ENO’s EFRP, in the event that it is determined that ENO’s ROE is more than 11.50%, during an evaluation period, an adjustment would be made to ENO’s base rates for the ensuing effective period so as to allow the Company to earn revenue in an amount equivalent to an ROE of 11.10%.  In the event that it was determined during an evaluation period that ENO’s ROE was less than 10.70%, an adjustment would be made to ENO’s base rates for the ensuing effective period so as to allow the Company to earn revenue in an amount equivalent to ENO’s mid-point ROE of 11.10%.


The proposed GFRP will operate in a similar manner and would allow ENO to earn an ROE within a bandwidth of 10.25% to 11.25% with a mid-point target ROE of 10.75%.


Pursuant to the terms of the Settlement Offer, the proposed EFRP and GFRP would only be in effect for three years, unless extended by the Council and the Company.  The sunset provision provides protection for ratepayers in that it provides an opportunity for the Council to review the ratemaking process in light of current economic, financial, regulatory, and Company conditions and to set rates that are appropriate. 

Energy Conservation and Energy Efficiency


Fifth, the Agreement provides for the establishment and implementation of appropriate demand-side management programs to be known as Energy Smart to be implemented in Council Docket No. UD-08-02.   Energy Smart will include:  (1) a viable, sustainable energy efficiency program; (2) imposition of appropriate goals for reduction in energy consumption upon the Company; and (3) implementation of corresponding incentive mechanisms for the utility to develop and implement energy efficiency and conservation  programs to meet such goals.  The process and the underlying programs agreed to in the Agreement in Principle are based upon the significant input from and involvement of many community stakeholders.  


Among the many terms and conditions agreed upon by ENO, the Alliance and the Advisors along with the other Intervenors, the Agreement provides that:  (1) the Company, subject to Council approval, will design, select and implement, either itself or through contractors, demand side programs which are to benefit all customer classes that support such programs through their electric rates; (2) the Council will authorize as part of this settlement a sustainable funding source from rates at a level of no less than $3.1 million per year to be used in the funding of all costs associated with Energy Smart unless otherwise specified in the Agreement; (3) the Council will conduct an annual review of the programs to determine if ENO has met Council-approved energy savings goals and targets; (4) ENO will use a Third-Party Administrator to implement most of the cost-beneficial energy conservation and efficiency programs approved by the Council in Docket UD-08-02; and (5) among the program offerings under consideration will be a weatherization program for low income customers and a domestic solar water heating program; the Company shall have the ability to recover its lost contribution to fixed costs in a timely fashion through the operation of the EFRP and will have the opportunity to earn incentives based on its performance and implementation of the demand-side programs. 


The Council in Resolution R-07-600 asserted its commitment to energy efficiency and the development of a viable energy efficiency program in Orleans Parish.  In Council Resolution R-08-366, the Council found that the Energy Smart Plan, a consensus plan developed by a widespread community stakeholder group, will promote and facilitate increased energy efficiency and conservation and foster the development of an energy efficiency industry in the City of New Orleans and is a reasonable and necessary exercise of the Council’s regulatory authority and its police power to regulate and ensure the public welfare within the City of New Orleans and is in the public interest.  We also note that the implementation of the Energy Smart Plan addresses the Council’s desire to have one unified energy conservation program available to customers in the Company’s service area.  


Accordingly, the Agreement in Principle addresses a long-held and important policy objective of this Council -- to dramatically improve energy conservation and energy efficiency in New Orleans.  Energy Smart is a landmark step in achieving that objective.  

Generation Resource


Sixth, the Agreement establishes a right of first refusal for ENO to participate in up to 20%, through ownership or contract, of an electric generation facility that may be constructed or repowered in the Amite South Region in the next five or six years. The Agreement in Principle establishes a right of first refusal for ENO to obtain electric generation from an electric generation facility that may be constructed  in the Amite South Region in the next 6 ½ years.  The Amite South planning region of the Entergy System includes metropolitan New Orleans.  Transmission constraints in the region require the Entergy System to operate units at ENO’s Michoud facility to provide load-following capability and voltage support.   The ability to displace the operation of the older, less efficient Michoud facility by adding a newer, more efficient facility to ENO’s resource portfolio would result in lower energy costs.  Additionally, the new facility would provide for additional operational flexibility and long-term system reliability.

Storm Cost Reserve and Recovery

Seventh, the Agreement also provides for the re-funding of ENO’s Storm Reserve Rider, which helps protect ratepayers from the financial effects resulting from damage due to catastrophic storms such as Hurricanes Katrina and Rita.  In fact, the Storm Reserve Rider has already benefited ratepayers as it was used to absorb some of the storm restoration and repair cost resulting from Hurricanes Ike and Gustav.


With regard to Hurricanes Katrina and Rita storm costs, the Agreement provides that the Council’s auditors shall provide final audit certifications of ENO’s previously submitted storm-related costs no later than September 30, 2009.  Any future reimbursement of Hurricanes Katrina and Rita-related storm costs from the Louisiana Office of Community Development shall be credited to customers through the electric and gas formula rate plans.  The Agreement also provides certainty for ENO and its customers on how ENO is to recover an estimated $32 million, subject to an audit by the Council’s Advisors, in storm costs related to Hurricanes Gustav and Ike.  The Agreement generally provides that non-capital storm costs will be recovered through the Storm Reserve Rider without an increase in base rates and that capital storm costs will be addressed in the FRP review in 2010.  

Avoidance of Litigation


Eighth, the Agreement in Principle is a negotiated resolution of three major issues before the Council involving a rate application, the potential development of new generation resources and the establishment of an energy efficiency program.  Each of these issues involves important policy issues and large sums of money and presents the very real prospect of extensive litigation before the Council, which likely would have been expensive and time-consuming.  The Agreement in Principle avoids such litigation and permits the Council, its Advisors and the parties to focus their efforts on other pressing matters concerning the provision of reliable and affordable utility service in New Orleans.

Unanimous Agreement


Ninth, the Agreement in Principle is supported or not opposed by all the active parties to these proceedings.  The Council expresses its gratitude to and commends ENO, the Council’s Advisors, S&WB, NOBEC, Air Products and the Alliance for their hard work, cooperativeness and willingness to act in the best interests of the people and businesses of New Orleans in order to facilitate just, reasonable and affordable rates and utility services.


BE IT FURTHER RESOLVED that the rates changes to be implemented pursuant to the Council’s approval of the Agreement in Principle shall become effective for the Company’s first billing cycle in June 2009.


BE IT FURTHER RESOLVED that in conjunction with the rate actions described above and specifically set forth in the Agreement in Principle, ENO shall institute the accounting provisions specifically set forth in Exhibit 6 of the Agreement in Principle. 


BE IT FURTHER RESOLVED that the Council concurs with the proposed change in the Company’s accounting for the fuel component of unbilled revenues which involves recording unbilled accounts receivable based on applicable rates excluding the fuel surcharge, and transferring the fuel component embedded in unbilled accounts receivable at the date of the change to the deferred fuel asset/liability account as set forth in the Agreement in Principle.
BE IT FURTHER RESOLVED that ENO and the Council agree to enter into and file a joint motion to stay ENO’s appeal of Council Resolution R-06-89 currently pending before the Civil District Court for the Parish of Orleans.  Nothing contained in the motion shall serve as an impediment to either party’s ability to unilaterally request that the stay be lifted at any time.


BE IT FURTHER RESOLVED that the Company shall implement the new bill design concurrent with the change in rates approved by the Council in its ordering resolution.


BE IT FURTHER RESOLVED that within thirty (30) days of the adoption of this resolution, the Company shall make a compliance filing reflecting the changes in rates ordered herein.

For the foregoing reasons, the Agreement in Principle is APPROVED.


THE FOREGOING RESOLUTION WAS READ IN FULL, THE ROLL WAS CALLED ON THE ADOPTION THEREOF AND RESULTED AS FOLLOWS:

YEAS:

NAYS:

ABSENT:

AND THE RESOLUTION WAS ADOPTED.
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